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[n the Court of Appeals of the District of Columbia 


No. 2458. 

The District of Columbia, Plaintiff in Error, 

vs. 

Edward J. Gardiner. 


a No. 393,949. 

In tlie Police Court of the District of Columbia, July Term, 191*2. 

District of Columbia 
vs. 

Edward J. Gardner. 

Information for Violation of Liquor Law. 

Be It Remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 

1 In the Police Court of the District of Columbia, July Term, 

A. D. 1912. 


The District of Columbia, ss : 

Gus. A. Schuldt, Esq., Assistant Corporation Counsel, who for the 
said District of Columbia prosecutes in this behalf in his proper 
person, comes here unto Court, and causes the Court to be informed, 
and complains that Edward J. Gardner, late of the District of Colum¬ 
bia aforesaid, is the kee]>er of a licensed bar-room or place where in¬ 
toxicating liquors are sold, under the provisions of an Act of Con¬ 
gress entitled “An Act regulating the sale of intoxicating liquors in 
the District of Columbia,” approved March 3, 1893, on the 29th 
day of June, in the year one thousand nine hundred and twelve, 
on Pennsylvania Avenue, Northwest, in the City of Washington, 
County of Washington, District of Columbia aforesaid, did then and 
there keep and have said place for the sale of, and did sell intoxicat¬ 
ing liquors on said day, did dispense intoxicating liquors to one 
Lillian Sears knowing the said Lillian Sears to be then and there 
under the age of twenty-one years, an intoxicated person, an 

1—2458a 
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THE DISTRICT OF COLUMBIA VS. 


Contrary to and in violation — the Acts of Congress approved 
April 28, 1904. (33 stat. 565) constituting a law of the District of 
Columbia. 

(Signed) GUS. A. SCHULDT, 

Assistant Corporation Counsel. 

Personally appeared M. L. Howes this — day of July, A. D. 
1912, and made oath before me that the facts set forth in the fore¬ 
going information are true. 

(Signed) E. W. THOMAS, 

Deputy Clerk Police Court of the District of Columbia. 

Filed July 5, 1912. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, D. C. 

[Endorsed:] Col. —. No. 393,949. Information. District of 
Columbia vs. Edward J. Gardner. Violation of Liquor Law. Wit¬ 
nesses: M. L. Howes, Officer. Filed Jul- 5, 1912. F. A. Sebring, 
Clerk Police Court. D. C. 

2 In the Police Court of the District of Columbia. 

No. 393,949. 

District of Columbia 


Edward J. Gardner. 

To the Honorable the Judge of the Police Court of the District of 
Columbia: 

Now comes the defendant bv his attornevs, Barr, Pevser and Tav- 
lor, and moves the Court for a new trial and in arrest of judgment 
on the following grounds: 

1. That the verdict in the above entitled cause was contrary to the 
evidence. 

2. That the verdict was contrary to weight of the evidence. 

3. That the verdict was contrary to law. 

4. That the Court erred in its instructions to the jury. 

5. That the Court erred in matters of law in admission and ex¬ 
clusion of testimonv. 

DARK. PEYSER & TAYLOR, 

Attorneys for Defendant. 
(Signed) By CIJAS. W. DARR. 

To the Honorable the Judge of the Police Court of the District of 
Columbia: 

Plea.se take notice that the above motion has been duly filed in 
the Clerk’s Office of the Police Court and we will call the same to the 







■w" ■ 




EDWARD J. GARDINER. 8 

attention of Honorable Janies L. Pugh, holding the District Branch 
of the said Police Court, for argument, on Tuesday. July 30, 1912, 
at ten O’clock, a. in., or as soon thereafter as counsel can lie heard. 

DARK, PEYSER & TAYLOR, 
(Signed) By CHAS. W. DARR. 

Attornois for Defendant. 

Filed July 26, 1912. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk, Police Court, D. C. 

3 In the Police Court of the District of Columbia. 

No. 393,949. 

District of Columbia 
vs. 

Edward J. Gardner. 

To the Honorable the Judge of the Police Court of the District of 
Columbia: 

Now comes to the defendant bv his attorneys, Darr, Pevser and 
Taylor, and moves the Court /or leave to supplement the motion 
heretofore made for new trial in the above entitled cause by assign¬ 
ing what additional ground upon which to base the said mentioned 
trial as follows: 

That the defendant is entitled to a new trial u{>on the ground of 
newly discovered evidence, material to his defense, which said ex¬ 
isting evidence was not known to the defendant at the time of the 
first trial herein. 

DARR, PEYSER & TAYLOR, 

A t to me i/s for D efen da n t , 
(Signed) By CTIAS. W. DARR, 

To the Honorable the Corporation Counsel of the District of 
Columbia: 

Please bike notice that the above motion has been dulv filed in the 

— 

Clerk's Office of the Police Court and we will call thft same to the 
attention of Honorable James L. Pugh, holding the District Branch 
of the said Police Court, for argument, on Wednesday, August 7, 
1912, at ten o’clock, a. m. or as soon thereafter as counsel can be 
heard. 

DARR, PEYSER & TAYLOR, 

Attorneys for Defendant. 
(Signed) By CHAS. W. DARR. 

Filed Aug. 6, 1912. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Polite Court, D. C. 
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4 THE DISTRICT OF COLUMBIA VS. 

4 In the Police Court of the District of Columbia. 

No. 393,949. 

District of Columbia 
vs. 

Edward J. Gardiner. 

Assignment of Errors. 

1 . 

That under the information filed and conviction had in this ease 
the Police Court should have revoked the license of the defendant. 

2 . 

That the Act of April 28, 1904 (33 Stat. .">(>.">) is mandatory and 
requires the Police Court to revoke the license of the deftndant. 

3. 

Whether the Police Court has |x>\ver to revoke license in such 
case. 

(Signed) E. H. THOMAS, 

Corporation Counsel, for District of Columbia. 

Filed Aug. 17, 1912. 

[Seal Police Court of District of Columbia.] 

F. A. SEEKING, 

Clerk, Police Court, D. C. 


5 In the Police Court of the District of Columbia. 

No. 393,949. 

District of Columbia 
vs. 

Edward J. Gardiner. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, which came on for 
hearing on the 23rd day of .July, A. 1)., 1912, before the Honorable 
Janies E. Pugh, one of the Judges of the Police Court of the District 
of Columbia, and a jury, the jury found the defendant guilty of the 
charge alleged in the information tiled in this case, to wit, dispens¬ 
ing intoxicating liquors to one Lillian Sears knowing the said Lil¬ 
lian Sears to l>e then and there under the age of twentv-one years, 
and acquitted of the charge in information, case No. 393,948, said in¬ 
formation having been consolidated herewith at the trial, to-wit; 


EDWARD J. GARDINER. 


selling liquor to the said Lillian Sears she being under the age of 

21 years. 

Whereupon counsel for defendant filed a motion for a new trial 
and a motion in arrest of judgment and the same were overruled by 
the Court. 

Whereupon said defendant was brought before the Court for sen¬ 
tence. and counsel for the District of Columbia requested the Court 

to rule as a matter of law that it has authority to revoke the bar-room 

•/ 

license of said defendant, in addition to imposing the penalty of 
money fine, and imprisonment, provided by the Act of Congress ap¬ 
proved April 28, 1904 (33 Statutes at Large, 565). 

After argument of counsel and consideration by the Court, the 
Court on the 15th day of August, A. D., 1912, fined the said de¬ 
fendant $25.00, or in default of payment of said fine, to 30 
0 days imprisonment but refused to revoke the bar-room license 
of said defendant, ruling as a matter of law that it was without 
authority to revoke said license because said Act provides that “in 
addition to such penalty the license for the place in which such in¬ 
toxicating liquors were sole to a minor shall be revoked.” The jury 
having rendered a verdict of not guilty as to a sale, differentiating 
between the word “sell" and the word “dispense" and holding that 
it was not within the intention of Congress, as expressed by said 
Act, to revoke a bar-room license for merely “dispensing” intoxicat¬ 
ing liquors to a minor, but only for “selling” intoxicating liquor to 
a minor. 

Whereupon counsel for the District of Columbia excepted to said 
ruling of the Court, which exception was duly noted by the Court 
upon its minutes, and thereupon the District of Columbia, by its 
counsel, gave notice in open Court at the time of said ruling of its 
intention to apply to a Justice of the Court of Appeals of the Dis¬ 
trict of Columbia for a writ of error. 

The District of Columbia, by its counsel, therefore prays the Court 
to settle, sign and seal this its Bill of Exceptions, which is accord¬ 
ingly done nunc pro tunc, this 17th day of August, A. D., 1912. 

(Signed) JAMES L. PUGH, [seal.] 

Judge of the Police Court, 

District of Columbia. 

Filed August 17, 1912. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, D. C. 
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6 THE DISTRICT OF COLUMBIA VS. 


7 (Copn of Docket entries.) 

In the Police Court of the District of Columbia, July Term, A D. 

1912. 

No. 393,949. 

District of Columbia 
vs. 

Edward J. Gardner. 

Information for Violation of Liquor Law. 

Defendant arraigned Wednesday, July 10, 1912. 

Plea: Not guiltv. Jury trial demanded. Continued to July 23, 
1912. 

July 23. 1912: Notice given by defendant of the filing of motions 
for a new trial and in arrest of judgment. 

July 20. 1912: Motions for a new trial and in arrest of judgment 
filed. ' 

August 0, 1912: Supplemental motion for a new trial filed by 
leave of the Court. 

August 7. 1912: Motions for a new trial and in arrest of judg¬ 
ment argued and overruled. Continued to August 15, 1912. 

August 15. 1912: Judgment: Guilty. Sentence: To pay a fine 
of twenty-five dollars and, in default, to l>c committed to the Wash¬ 
ington Asylum and Jail for the term of thirty days. 

$25.00 Paid. 

Exceptions taken to the rulings of the Court on matters of law and 
notice given by the District of Columbia, in open Court, of its inten¬ 
tion to apply t<> a Justice of the Court of Appeals of the District of 
Columbia for a writ of error. 

August 17. 1912: Assignment of errors filed. Bill of exceptions 
presented, settled, signed, sealed and filed. 

August 21. 1912: Writ of Error received from the Court of Ap¬ 
peals of the District of Columbia. 


8 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

L N. C. Harper. Deputy Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 7 inclusive, to l>e true copies of originals in cause No. 
393,949. wherein the District of Columbia is plaintiff and Edward 
J. Gardner, defendant, as the same remain upon the files and records 
of said Court. 

In Testimony Whereof 1 hereunto subscribe my name and affix 





EDWARD .T. GARDINER. 7 

the seal of said Court, — the City of Washington, in said District, 
this 4th day September, A. I). 1912. 

[Seal Police Court of District of Columbia.] 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Colwmbia. 

[Endorsed:] Police Court, No. 393,949. District of Columbia vs. 
Edward J. Gardner. Certified Copy of Record. 


9 United States of America, ss : 

The President of the United States to the Honorable James L. Pugh, 

Judge of the Police Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
l>etween The District of Columbia, Plaintiff, and Edward J. Gardi¬ 
ner. Defendant, a manifest error hath happened, to the great damage 
of the said Plaintiff, as bv its complaint appears. We lieing willing 
that error, if anv hath been, should be dulv corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to he done 
therein to correct that error, what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 21st day of August, in the year of our Lord 
one thousand nine hundred and twelve. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 

Allowed by 

CHARLES II. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Aug. 21, 1912. F. A. Sebring, Clerk Police 
Court, D. C. 

Endorsed on cover: District of Columbia Police Court. No. 2458. 
The District of Columbia, plaintiff in error, vs. Edward J. Gardi¬ 
ner. Court of Appeals, District of Columbia. Filed Sep. 4, 1912. 
Henry W. Hodges, clerk. 
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OCTOBER TERM, 1912. 


No. 2458. 


No. 12, SPECIAL CALENDAR. 


DISTRICT OF COLUMBIA, Plaintiff in 


Error, 


V8. 

EDWARD J. GARDINER. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

The information charged the defendant in error with 
being the keeper of a licensed bar-room under the act of 
March 3, 1893, and with keeping a place for the sale of, and 
selling intoxicating liquors on a dag named, and that he did 
dispense intoxicating liquors to one Lillian Sears, knowing 
her to be then and there under the age of twenty-one years, 
contrary to the act of Congress approved April 28, 1904. 

lh 
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He was tried before a jury and convicted and sentenced to 
pay a fine (R., 4 and 5). The court was asked and refused 
to revoke the bar-room license of the appellee on the ground 
that he had been convicted for merely “dispensing” in¬ 
toxicating liquors to a minor (R., 5). Due exception was 
noted, and this case is to be heard on the writ of error al¬ 
lowed by this court to review said ruling. 

Statutes. 

“An Act Regulating the Sale of Intoxicating Liquors 
in the District of Columbia. 

“That no person shall sell, offer for sale, or keep 
for sale, or traffic in, barter, or exchange for goods, 
in the District of Columbia, any intoxicating liquor, 
except {is hereinafter provided; but this shall not 
apply to sales made by a person under a provision 
of law requiring him to sell personal property, nor 
to sales by the maker, brewer, or distiller thereof not 
to be drunk on the premises. Wherever the term 
‘intoxicating liquors’ is used in this act, it shall be 
deemed to include whisky, brandy, rum, gin, wine, 
ale, porter, beer and all other fermented and distilled 
liquors. 

“Sec. 2. That there shall l>e, and there is hereby, 
constituted an excise board for the District of Colum¬ 
bia, which shall consist of three Commissioners of 
the District, and the duty of which shall be to take 
up and consider all applications for license to sell in¬ 
toxicating liquors and take action on such applica¬ 
tions, and the action of said board shall be final and 
conclusive, and only on the granting by said board 
of a license to an applicant to sell intoxicating liquor 
shall the assessor issue a license to such applicant; 
and said hoard shall make such rules and regulations 
for carrying into effect this act as they may deem 
requisite and proper. And said board shall make an 
annual report to Congress, setting forth the number 
of applications for license both favorably and un¬ 
favorably acted on, the number of persons convicted 
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for violation of this statute, and the amount of fines 
collected and uncollected.” 

******* 

“Sec. 5. That in the cities of Washington and 
Georgetown it shall he the duty of every applicant 
for a bar-room license to present to the excise board 
with his application the written permission of a ma¬ 
jority of the persons owning real estate, and a ma¬ 
jority of the residents keeping house on the side of 
the square where it is desired to locate such business 
and on the confronting side of the square fronting 
opposite the same; and if the location of such bar¬ 
room is on a corner and has an entrance thereon, 
such consent will l>e required from such owners and 
residents on lx>th streets, and in that portion of the 
District of Columbia lying outside of the said cities 
of Washington and Georgetown such applicant shall 
present such permission from a majority of the per¬ 
sons owning real estate and of residents keeping 
house within the space of two hundred and fifty feet 
of the street or road on each side of the place where 
it is desired to locate such business, and within a 
similar space on the side of the street or road front¬ 
ing opposite such place. The fact of such ownership 
of real estate shall be certified by the assessor of the 
District of Columbia, and the fact of the required 
residence .and the genuineness of the signatures of 
the residents aforesaid shall be certified bv the lieuten- 
ant or acting lieutenant of the police precinct which 
embraces such proposed location. Every place where 
intoxicating liquors are sold to be drunk on the prem¬ 
ises shall, for the purpose of this act be regarded and 
considered a bar-room, and the possession of intoxi¬ 
cating liquors and the selling or disposing of the 
same to l>e drunk on the premises shall constitute and 
make the place a bar-room; * * * • 

“And provided further, That after such applicant 
shall have obtained and filed with his petition the 
consent aforesaid and obtained from the board the 
license required by this act, it shall not be necessary 
for such licensee after the expiration of the period for 
which such license is issued, to obtain again such 
consent for a renewal of the license unless the ma- 
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jority of tlio real estate owners and resident house¬ 
keepers aforesaid shall jpetition the hoard, stating in 
such petition that said har-rooni is not necessary and 
is objectionable, and the fact that such parties so 
petitioning and objecting are real estate owners and 
resident housekeepers as aforesaid and the genuine¬ 
ness of their signatures shall l>e certified in the same 
manner as is above provided in reference to their 
written consent: 

“Provided furtht r. That upon a conviction of such 
licensee of keeping a disorderly or disreputable place 
it shall he the duty of said excise l>oard to revoke 
such licensee’s license, hut until such conviction such 
licensee’s license shall not he revoked or taken away 
from him. ,, 

“Sec. 0. That under the license issued in accord¬ 
ance with this act. no intoxicating liquors shall he 
sold, given, or in any way disposed of to any minor 
or intoxicated person, or to an habitual drunkard, nor 
to any person who is in the habit of becoming in¬ 
toxicated if such person’s wife, mother, of daughter 
shall in writing request that the saloon-keeper shall 
not sell to such person above age of sixteen years, or 
between twelve o’clock midnight and four o’clock in 
the morning, during which last-named hours and on 
Sundays every bar-room and other place where in¬ 
toxicating liquors are sold shall he kept closed and 
no intoxicating liquors sold: Provided, That the 
keeper of anv hotel or tavern having a license under 
this act may sell intoxicating liquors to bona fide 
registered guests in his hotel or tavern at the meals 
or in the rooms of such guests: A nd provided further 
The said excise hoard may in its discretion issue a 
license to any duly incorporated club on the petition 
of the officers of the club, and that the said excise 
hoard may in its discretion grant a permit to such 
club to sell intoxicating liquors to members and 
guests between such hours as the hoard aforesaid mav 
de -agnate in said permit: Provided further . hoivever, 

I hat any licensed dealer may. with the permission 
of the excise hoard, at any bona fide entertainment 
of any society, club, or corporation, sell intoxicat- 


ing liquors between such hours as the board aforesaid 
may designate in said permit/’ 

******* 

‘‘Sec. 8 . * * * Every place where distilled, 

malt, or fermented wines, liquors, or cordials are sold 
in quantities as prescribed for retail dealers by sec¬ 
tion thirty-two hundred and forty-four. Revised Stat¬ 
utes of the United States, to be drunk upon the prem¬ 
ises. shall be regarded as a bar-room; and the posses¬ 
sion of malt, distilled, fermented, or any intoxicat¬ 
ing liquors with the means and appliances for carry¬ 
ing on the business of dispensing the same to be 
drunk where sold, shall lie prim a fade evidence of a 
bar-room within the meaning of this act, and the 
license therefor shall lie known as a bar-room license.” 

******* 

“Sec. 18. That any person, having obtained a 
license under this act, who shall violate any of its 
provisions shall upon conviction of such violation 
be fined not less than fifty dollars nor more than two 
hundred dollars, and upon every subsequent con¬ 
viction of such violation during the year for which 
such license is issued shall be fined a like amount, 
and in addition to such fine shall pay a sum equal to 
twenty-five per cent of the amount of the fine im¬ 
posed for the offense immediately precedin g and. 
have his license revoked, and in case of non-payment 
r»f ihe lines and penalties above named shall be im¬ 
prisoned in the jail of the District or workhouse for 
a period of time not exceeding six months, or till the 
same are paid; that after second conviction no license 
shall thereafter be granted to said party: Provided, 
That no minor under sixteen years of age shall be 
allowed to enter any place where liquors are sold 
other than a hotel without the consent of the parent 
or guardian of such minor.” 

******* 

“Sec. 10. That no licensee under a bar-room 
license shall employ, or permit to be employed, or 
allow any female or minor under sixteen years of 
age, or person convicted of crime, to sell, give, fur¬ 
nish, or distribute any intoxicating drinks or any 
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admixture thereof, ale, wine, or beer to any person 
or persons, nor permit the playing of pool, or billiards, 
or other games in the room where such liquors are 
sold : Provided, That the excise board may, in its 
discretion, permit the playing of such games, except 
cards, in duly licensed places: Provided further. That 
no licensee in any place shall knowingly jsell or per¬ 
mit to be sold in his establishment any intoxicating 
liquor oT any kind to any person under the age of 
twenty-one years, under the penalty ui>on due con¬ 
viction thereof, of f orfeitin g such license, and no 
person so forfeiting his license shall again be granted 
a license for the term of two years. 

“Approved March 3, 1893” (27 Stat., 563). 


“An act to provide an immediate revision and equali¬ 
zation of real-estate values in the District of Colum¬ 
bia; also to provide an assessment of real estate in 
said District in the year eighteen hundred and 
ninetv-six and everv third year thereafter, and for 

«. t y 

other purposes. 

******* 


“Sec. 15. That said board of assistant assessors 
shall hereafter constitute the excise hoard of the Dis¬ 
trict of Columbia, and shall |>erform all the duties 
of said hoard according to law, and that so much of 
the act entitled ‘An act regulating the sale of in¬ 
toxicating liquor in the District of Columbia.’ ap¬ 
proved March third, eighteen hundred and ninety- 
three. as imposes that duty upon the Commissioners 
of the District of Columbia l>e, and the same is hereby, 
repealed. 

******* 

“Approved August 14. 1894” (28 Stat., 285). 


“An act prohibiting the purchase or procurement, 
sale, gift, or disposition of intoxicating liquors to or 


for 

* 


the 

* * 


use of minors by unlicensed arsons. 


That it shall lx? unlawful for any per¬ 
son not having a license in any manner to purchase or 
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procure for, sell, give, or dispose of to, or aid or assist 
in any manner in such purchase or procurement for, 
sale, gift, or disposition for the use of any person 
under the age of twenty-one years, knowing him or 
her to he such, any intoxicating liquor as the same is 
defined in the act of Congress entitled ‘An act regu¬ 
lating the sale of intoxicating liquors in the District 
of Columbia/ approved March third, eighteen hun¬ 
dred and ninety-three, or any narcotic drugs except 
for necessary use in the case of illness when furnished 
by a parent or guardian or duly licensed physician, 
or upon the prescription of a duly licensed physician. 

“Sec. 2. That any person violating the provisions 
of this act shall on conviction thereof on prosecution 
by information filed in the police court of the Dis¬ 
trict of Columbia by the corporation counsel or any 
of his assistants, be fined not less than fifty dollars 
nor more than one hundred dollars, or he imprisoned 
in the District jail or workhouse for not more than 
six months for each and every such offense. 

“Sec. 3. That nothing in this act contained shall 
he held to repeal or abrogate the provisions of the 
said act approved March third, eighteen hundred and 
ninety-three, or amendments thereof, prohibiting the 
sale, gift, or disposition of intoxicating liquors to any 
minor by persons having a license to sell intoxicat¬ 
ing liquors. 

“Approved March 2, 1907” (84 Stat., 1248). 

“An act to amend the law relating to taxation in the 

District of Columbia. 

******* 

“In section seven, paragraph thirty-eight, at the 
end thereof, add: 

“ ‘That hereafter it shall In? unlawful for the 
licensee, owner, proprietor, or any employee of a 
licensee, owner, or proprietor of any bar-room, or 
any other establishment in the Distirct of Columbia, 
in which intoxicating liquors of any kind are sold, 
to sell, give, or dispense in anv manner intoxicating 
liquors of any kind to flTTy person under the age of 
twenty-one years. 

“ ‘Any person knowingly violating the provisions 
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of this paragraph shall l>e amenable to a fine of 
twenty-five dollars or imprisonment for thirty days, 
or both, in the discretion of the court; and in ad¬ 
dition to such penalty the license for the place in 
which such intoxicating liquors were sold to a minor 
shall be revoked.’ 

******* 

“Approved April 28-, 1904” (33 Stat., 565). 

Assignment of Errors. 

1 . 

That under the information filed and conviction had in 
this case the police court should have revoked the license 
of the defendant. 

2 . 

That the act of April 28, 1904 (33 Stat., 565), is manda¬ 
tory and requires the i>olice court to revoke the license of 
the defendant. 

3. 

Whether the police court has power to revoke license in 
such case. 


ARGUMENT. 


First and Second Assignments of Error. 


Consideration of the first and second assignments of error 
together may he conveniently had. and in such considera¬ 
tion it will be assumed that the police court had power to 
revoke the license of the appellee, in a proper case, where 
the question of revocation is presented by the record. 

A liberai construction must he (jiren to the (lets (govern¬ 
ing the sale of intoxicating liquors. 

Notwithstanding the penal clauses, “the act is to be re¬ 


garded as a general revenue and remedial statute, and given 
a liberal and at the same time reasonable construction, in 
aid of the remedy, rather than a strict and narrow one in 


the interest onlv of those 


who violate or evade its provisions.” 


Lauer vs. District of Columbia, 11 App. D. C., 453, 


457. 


“In construing such a statute we may consider its 
object and purpose so as to effectuate, rather than 
destroy, those objects and purposes.” 

District of Columbia vs. Dewalt, 31 App. D. C., 
327. 

The above propositions are set forth in U. S. ex rel. 
Stevens vs. Richards, 33 App. D. C., 410. 417, 418. 

See also Mackall vs. District of Columbia, 16 App. D. C., 
301. 

The statutes regulating the sale of intoxicating liquor 
should he construed together. It is thought to be manifest 
that the several acts regulating the sale of intoxicating 
liquors must be construed together. It is first to be noted 
that the information charged the defendant in error with 
keeping and having a place for the sale of intoxicating 
liquors and with selling intoxicating liquors at the time of 

2h 
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the offense charged therein, and it appears from the record 
that the place of the appellee was a licensed bar-room. The 
act of 1893 states that (sec. 5) “every place where intoxicat¬ 
ing liquors are sold to be drunk on the premises shall, for 
the purposes of this act, be regarded and construed a bar¬ 
room, and the possession of intoxicating liquors and the 
selling or disposing of the same to be drunk on the premises 
shall constitute and make the place a bar-room.” The right 
to the license once obtained is a continuing right unless a 
petition be filed by a majority of the real-estate owners and 
resident housekeepers, enumerated in the act, stating that 
such bar-room is not necessary and is objectionable. This 
act provides also (sec. 6) “that under the license issued in 
accordance with this act, no intoxicating liquors shall be 
sold, given, or in any nay disposed of to any minor,” with 
this qualification supposedly, if written request be made not 
to sell to a person above the age of sixteen years. The sec¬ 
ond conviction under this act (sec. 13) requires the revoca¬ 
tion of the license and prohibits the granting of a new 
license. The act, in section 19, also provides that “no 
licensee in any place shall knowingly sell or i>ermit to be 
sold in his establishment any intoxicating liquor of any kind 
to any person under the age of twenty-one years, under the 
penalty upon due conviction thereof of ft/rfeiting such 
license, and no jjerson so forfeiting his license shall be 
granted a license for the term of two years.” 

fhe act of March *2, 1907, prohibits “any person not 
/taring a license in any manner to purchase or procure for, 
sell, give, dispose of to, or aid or assist in any manner in such 

purchase or procurement, sale, gift, or disposition for the use 
of any j>erson under the age of twenty-one years, knowing 
him or her to be such.” 

The act in question (April *28, 1904) makes it unlawful 
“for the licensee, owner, proprietor, or any employee of a 
licensee, owner, or proprietor of any bar-room, or anv other 
establishment in the District of Columbia, in which intoxi- 
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eating liquors of any kind are sold t to sell, give, or dispense 
in any manner intoxicating liquors of any kind to any 
person under the age of twenty-one years. 

“Any person knowingly violating the provisions of this 
paragraph shall l>e amenable to a fine of twenty-five dollars 
or imprisonment for thirty days, or both, in the discretion 
of the court; and in addition to such penalty the license for 
the place in which such intoxicating liquors were sold to a 
minor shall be revoked.” 

Intent of Congress. 

It seems plain from a review of these statutes that it was 
the purpose of Congress to prevent the giving, disposing, 
or dispensing of intoxicating liquors to any [>erson under 
the age of twenty-one years in any licensed bar-room, and 
unlawful for any person not having a license to purchase 
for, sell, give, or dispose of to, or assist in the purchase or 
procurement, or sale, gift, or dispense for the use of any 
person under twenty-one years any intoxicating liquor. 
And every place where intoxicating liquors are sold to lx? 
drunk on the premises is made a bar-room, and so is the pos¬ 
session of intoxicating liquors and the selling or disposing 
of the same to he drunk on the premises. Section 13 of the 
act of 1893 prohibits a minor under sixteen years of age 
from entering any place where intoxicating liquors are sold 
other than a hotel without the consent of the parent or 
guardian. 

These statutory provisions make it plain that it was the 
intent of Congress to fully protect minors and to prevent 
the evils which would necessarily result from the sale, gift, 
or disposition of intoxicating liquors to them. 

The police court held, erroneously it is believed, that the 
words in the act of April 28, 1904, “and in addition to such 
penalty the license for the place in which such intoxicat¬ 
ing liquors were sold to a minor, shall be revoked,” meant 



12 


that it is onlv in the case of an actual sale to a minor that 

t 

the license could he revoked. This interpretation defeats 
the intent of Congress. 


First. The word “sold*’ is not to be taken in a strict sense. 


In the sense used in the statute to give or dispose is equally 

an offense as well as to sell, and refers to the place as the bar¬ 
room whose license is to he taken awav. The same method 

of expressing the thought is used in section 6 of the act of 
1893 in the provision against the sale, gift, or disposition 
of intoxicating liquors to a minor. The section says, “if 
such person's wife, mother, or daughter shall in writing 
request that the saloon-keeper shall not sell to such per¬ 
son above age of sixteen years.” But this was not meant 
to confine the objection to an actual sale, otherwise the stat¬ 
ute would not have the effect given to it that Congress in¬ 
tended. "Flie penalty clause of the act of April 28, 1004, is 
addressed to a violation of the provisions of the paragraph 
amended, and these provisions included the giving or dis¬ 
using of intoxicating liquors of any kind to any person 
under the age of twenty-one years. A fine is provided for 
violating the provisions of this paragraph and the penalty of 
revocation is in addition to the fine. 

Second. It would seem that the mere omission of the 
words “to sell, give, or dispense.” after the word “sold” in 
the last line, even under a strict interpretation of the stat¬ 
ute constitutes no reason why its mandatory provision for 
revocation of the license should be evaded. Comparing the 
first paragraph of the act of April 28, 1904, with its last 
paragraph in this connection it would seem to have been 
unnecessary to add to the last paragraph after the word 
“sold” the words “to sell, give, or dispense.” 

Immediately before these words in the first paragraph are 
words which refer to the place, i. e., “in which intoxicating 
liquors of any kind are sold,’ and these words are repeated 
in the la>t paragraph except the mood is changed from the 
indicative to the subjunctive mood, i. e ., “in which such 
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intoxicating liquors were sold.” Therefore, whether the 
literal construction be given to the words of the act or 

whether it he found that a literal construction is contrary 
to the intent of the act the ruling of the police court was 

erroneous. 


Authorities. 

Courts should not, and do not, construe penal statutes so 
strictly as to defeat the obvious intent of the legislature. 
District of Columbia vs. Dewalt, 31 App. D. C., 326- 
331. 

The act of 1893, section 1, contains a statutory definition 
of the words “intoxicating liquors,” viz: 

“Whenever the term ‘intoxicating liquors’ is used 
in this act, it shall he deemed to include whiskey, 
brandy, rum, gin, wine, ale, porter, beer, and all 
other fermented and distilled liquors.” 

Notwithstanding this specific statutory definition, this 
court refused to follow its strict letter, saying: 

“At the same time, the law must be given a reason¬ 
able interpretation; an unreasonable interpretation 
would only serve to bring it into discredit, and would 
thereby ultimately thwart the laudable purposes of 
the lawmakers. For this reason we can not accept 
the doctrine that, when the meaning of the term ‘in¬ 
toxicating liquors’ is prescribed in a statute, there is 
no room for further inquiry into the scope of the 
words, and no room for construction bv the courts. 
This statement of the law may be correct in a re¬ 
stricted sense. If, for instance, in the statute now 
before us, Congress had said that by the term ‘in¬ 
toxicating liquors’ they meant whiskey, brandy, rum, 
gin. and wine, and then stopped short without men¬ 
tion of ale, porter, beer, or other fermented or dis¬ 
tilled liquors, undoubtedly it would not be competent 
for the courts to add anything to the enumeration, 




notwithstanding that there were other well-known 
intoxicating beverages equally injurious in their 
effect. But if, on the other hand. Congress had said 
that by the term ‘intoxicating liquors’ they meant 
whiskey, brandy, rum, gin, wine, ale, porter, beer, 
and mineral water, it would he exceedingly difficult 
to maintain the position that the courts could not 
inquire into the effect of the term ‘mineral water’ in 
this connection. 


“It is a well-settled law that every word of a stat¬ 
ute is to receive effect and to l>e construed accord¬ 
ing to its ordinary and natural signification, and the 
strict letter is not to he departed from without good 
and sufficient cause; hut it may he regarded as 
equally well-settled law that, when a thing is not 
within the meaning and purpose of a statute, although 
perhaps within the strict letter, it will not be con¬ 
strued as included in the enactment. The author¬ 
ities are believed to he unanimous on this point. 
See United States vs. Freeman. 3 How., 556; Tlevden- 
feldt rs. Mining Co.. 93 U. S.. 634; United States vs. 
Kirby. 7 Wall , 482: United States vs. Stubblefield. 


40 Fed. Rep., 454; Russell vs. Sloan, 33 Yt., 656; 
Kinir vs. State. 58 Miss., 737; State rs. Hammond, 
20 W. Ya., 18; Holmes vs. State, 20 Kans., 751; 
State vs. Canton, 43 Mo., 48; People vs. Lacombe, 
99 X. Y., 43; State vs. Boyd. 2 Cull Sc Johns, 375; 


Mason rs. Rogers. 4 Littell (Kw), 377; Evston vs. 
Studd. 2 Plowden. 464; Am. Sc Eng. Encyc. of L. 
(1st ed.U vol. 23. p. 414 vt seq., where numerous 
authorities upon the point are cited and collated. 

“Tn the case of State vs. Boyd, 2 (Jill and Johns, 
375. it was said: 


“Statutes are sometimes extended to cases 
not within the letter of them, and cases are 
sometimes excluded from the operation of 
statutes, though within the letter, on the prin¬ 
ciple that what is within the intention of the 
makers of the statute is within the statute, 
though not within the letter, and that what 
is within the letter of the statute and not 
within the intention of the makers is not 
within the statute, it being an acknowledged 
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rule in construction of statutes that the in¬ 
tention of the makers ought to be regarded.’ ” 
Mackall vs. District of Columbia, 16 
App. D. C., 301, 306, 307. 

In U. S. vs. Kirby, 7 Wall., 482, 486, Mr. Justice Field, 
in speaking for the court, said: 

‘‘All laws should receive a sensible construction. 
General terms should l>e so limited in their applica¬ 
tion as not to lead to injustice, oppression, or an ab¬ 
surd consequence. It will always, therefore, l>e pre¬ 
sumed that the legislature intended exceptions to its 
language, which would avoid results of this character. 
The reason of the law in such cases should prevail 
over its letter.” 

The intention of the legislature in enacting the law is the 
law itself, and must be enforced when ascertained, although 
it may not be consistent with the strict letter of the statute. 
The letter of the statute should not t>e followed when it leads 
away from the true intent and purpose of the legislature, and 
to conclusions inconsistent with the general purpose of the 
act. 

In re Calm, Belt A Co., 27 App. D. C., 173, 181. 

Thus in construing a statute it is the duty of the court 
to ascertain the meaning of the legislature from the words 
used and the subject-matter to which it relates, and to re¬ 
strain its operation within narrower limits than its words 
import, if the court is satisfied that the literal meaning of 
its language would extend the statute to cases which the 
legislature never designed to embraced in it. 

Moss vs. United States, 29 App. 1). C., 188, 195. 

“What is the subject of a penal law may generally 
be perceived, by ascertaining what mischief or evil 
the law was designed to remedy or prevent. And if 
this be true, there is no difficulty in knowing what 
is the subject ‘embraced’ in the act under considera- 
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tion. The plain and obvious meaning of its language 
clearly manifests an intention to prohibit or restrain 
minors and people of color, from obtaining intoxi¬ 
cating liquor in the city of Annapolis, or within five 
miles thereof. Prohibiting the sale of it to them is 
only one of the means by which the chief intention 
of the legislature was to be accomplished. Employ¬ 
ing other means, designed to effect the same purpose, 
cannot be pro^rly considered the introduction of 
another or different subject within the meaning of 
the constitutional restriction.” (Title confined to 
one subject.) “Looking then to all parts of this act, 
we consider it evident that the legislature intended 
to prohibit the classes of persons named, from obtain¬ 
ing intoxicating liquor, and that this is the one sub - 
ject of the law. Making it unlawful ‘to sell, dispose 
of, barter or give/ the liquor, and imposing a penalty 
upon persons who should do so, without the written 
order or certificate required, were but the means pro¬ 
vided for effecting the chief design. Although sell¬ 
ing alone is mentioned in the title, yet, to find out 
what the law was intended to prevent, we are at 
lil>erty to resort to the body of the law, in which not 
only selling, but disposing of, bartering and giving, 
are all included. Seeing that all these different modes 
of obtaining liquor are so carefully guarded against 
we cannot suppose the sale of it was the chief mis¬ 
chief designed to be prevented, but the procurement 
of it in any way.” 

Parkenson vs. State, 14 Md., 184, 194, 195, 
196. 

i » 

Meaning of the Word “Dispense.” 

Conviction for Keeping and Maintaining a Common 

Nuisance. 

The trial court instructed the jury as follows: 

“And if you believe from the evidence beyond a 
reasonable doubt that the defendant kept and main¬ 
tained the place mentioned in the information, at the 
time therein stated, or at any time within two years 
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prior to the filing of this information, which was on 
October *28, 1907, and dispensed beer or kept it as a 
place where persons were permitted to resort for the 
purpose of drinking beer for sale, barter, or delivery, 
then you should find him guilty as charged in the 
information.” 


The appellate court said: 

“Appellant objects to the use of the words ‘dis¬ 
pensed beer,’ claiming that the jury might have 
understood, and no doubt did, that simply dispensing 
beer was enough, no matter whether it was kept for 
sale or not. This objection is extremely technical 
and without merit. ‘Dispense’ means to deal out in 
portions, to distribute, to give. If he kept the place 
charged in the information where persons were per¬ 
mitted to resort for the purpose of drinking intoxi¬ 
cating liquors as a beverage or where intoxicating 
liquors were kept for sale, barter or delivery, in viola¬ 
tion of said chapter 65, it makes no difference whether 
lie dispensed beer or not; he was guilty.” 

State vs. Ball, 19 N. D. Rep., 782, 783, 784. 

Like this case, the statute of 1904 on the point involved 
is addressed to the “place in which such intoxicating liquors 
were sold.” 

The Third Assignment of Error. 


The District has been twice embarrassed by the ruling of 
the police court in its construction of the statute of 1904— 
first, by the erroneous ruling that the license ought not to 
be revoked, and, next, by that court assuming jurisdiction 
of the question or revocation. If the police court has given 
a wrong construction to the law, although it has no juris¬ 
diction, nevertheless, unless the true construction be pointed 
out, the excise board, if it has the power to revoke the 
license, is met with a judicial declaration that no cause for 
revocation exists. In practice the excise board has hereto¬ 
fore revoked licenses on convictions in the police court. 

3h 
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Indirectly the power of the excise board to revoke a 
license was considered in the Le Cuyer case, where sections 
5 and 13 of the act of March 3, 1893, which provide in 
effect for forfeiture of license, was before the court. It is 

conceded by the court that in a proper case the excise board 
would have the right to revoke the license if the conviction 

be before some judicial tribunal having jurisdiction of the 
offense. The court said: 

“It (Congress) was careful, however, to protect 
the public against unworthy licensees by inserting 
the last proviso in section ~>, which makes it the duty 
of the board to revoke a license ‘upon a conviction 
of such licensee of keeping a disorderly or disrepu¬ 
table place.' By conviction is meant a conviction be¬ 
fore some judicial tribunal having jurisdiction of 
the offense. The proviso does not mean that the 
board shall determine the question. Section 13 goes 
a step further, and ordains that if a licensee is twice 
convicted during the year for violating the terms of 
his license, no license shall thereafter be granted 
him.” 

Griffin vs. U. S. ex rel Le Cuyer, 30 App. 
D. C., 291, 290. 

Le Cuyer had an hotel license, but in the Stevens case 
the party had applied to the excise board for and was refused 
an ordinarv bar-room license. 

The court said: 

‘‘The act of 1893 established an excise board, and, 
in terms, clothed that board with authority to take 
up, consider, and take final action on, all applications 
for license. The discretionary power of the board 
in acting upon applications was expressly limited 
only in the case of hotel applications. Upon com¬ 
plying with the provisions of the act, hotels having a 
certain number of rooms became entitled as a matter 
of right to a bar-room license. Griffin vs. United 
States, 30 App. D. C., 291. There is nothing in the 
act expressly conferring such a right upon other ap¬ 
plicants, but, on the contrary, there are many pro¬ 
visions plainly inconsistent with the existence of such 
a right. * * * 
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“Upon a careful review of this legislation we con¬ 
clude that it was not intended by Congress to confer 
upon any applicant a vested right to a license to sell 
intoxicating liquors in this District, except hotels, 
and that the excise board is justified in refusing a 
license in such a case as this.” 

U. S. cx rel. fetevens vs. Richards, 33 App. 

D. C., 410, 418, 419. 

Could the excise board refuse a renewal of the license of 
the defendant in error because of the conviction in this 
case? It would seem that this question is involved in the 
necessary determination of this case, because if an existing 
license ought to l>e revoked a new license should be re¬ 
fused. 

Some statutes provide for a revocation by a court on con¬ 
viction, while others provide for a revocation by the 
licensing power. In so far as Congress has spoken in ex¬ 
press terms for this jurisdiction, it has conferred the power 
of revocation on the excise board. Section 5 of the act of 
March 3, 1893, expressly confers such power on the excise 
board; section 13 of the same act refers to the excise board 
by the direction not to grant a license after a second con¬ 
viction; and implied power to revoke is contained in sec¬ 
tion 19 of that act. Section 19 of the act of 1893 and the 
act of April 28, 1904, both deal with sales of liquor to per¬ 
sons under the age of twenty-one years. The act of 1904 
is mandatory on the subject of revocation, and as the sub¬ 
ject is dealt with in the same sentence which imposes the 
fine, it may be that Congress intended that the police court 
should end the whole matter in one proceeding or hearing. 
In any event it is important that the public authorities 
should l>e advised whether the duty of revocation is judicial 
or administrative. 

Respectfully submitted, 

EDWARD II. THOMAS, 
Corporation Counsel, for Plaintiff in Error. 
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I. 

On the Motion to Dismiss Writ of Error. 

Comes now the defendant in error, hv his attorneys, and 
moves the court to dismiss the writ of error in the above 
entitled cause, upon the ground that, as appears by the 



record, before the signing and filing of the bill of excep¬ 
tions in the cause the defendant in error had fully met, 
complied with and discharged the judgment in the cause, 
to wit, by the payment of the fine imposed by the court 
below. 

Argument. 

The defendant in error was adjudged guilty by the court 
below August 15, 1012, and sentenced to pay a fine of 
twenty-five dollars ($25.00), and in default to be com¬ 
mitted to the Washington Asylum and Jail for the term of 
thirty (30) days; and on the same day the fine was paid by 
the defendant in error, and received bv the plaintiff in 
error (rec. 6, folio 7). 

The bill of exceptions was signed and filed two days later, 
August 17, 1012 (rec. 5, folio 6). 

1. The court below was accordingly without jurisdiction 
to sign the bill of exceptions, inasmuch as the same relates 
exclusively to the judgment, which having been already 
paid and satisfied, there was left nothing in respect of 
which the court below could take further action, save and 
except the matter of itself vacating or correcting the said 
judgment; and neither the vacation nor the correction of 
the judgment by the court below was asked or attempted. 

2. And. as the court below was without power to sign 
the said bill of exceptions, so also was this court without 
authority to issue the writ of error: both because by reason 
of the premises there was nothing existing in legal contem¬ 
plation in respect of which a writ of error would lie, and 
also payment and satisfaction of the judgment having been 
made by the defendant in error, the plaintiff in error is de¬ 
barred of any right to a review of the said judgment. 

Where a party accepts the amount awarded by the judg- 


ment of a court, he will be precluded from appealing from 
the judgment. 

Trimble vs. First Nat. Bank, 101 Ill., App. 75; 
Ballinger vs. Conn. Mut. Life Ins. Co., 118 la. 23; 
Wolf 7's. McMahon, 26 K^ns. 141. 

\\ here, before the institution of proceedings in error, 
defendant pays and plaintiff receives the full amount of 
the judgment rendered, together with interest and costs, 
the error proceedings must be dismissed. 

Perkins vs. Bunn, 56 Kans. 271. 

Where the plaintiff has accepted satisfaction of a judg¬ 
ment by withdrawing the money deposited in court in satis¬ 
faction thereof, he can not appeal therefrom. 

Brown vs. Vancleave, 86 Ky. 381. 

II. 

On the Merits. 

The law under which the defendant in error was prose¬ 
cuted is as follows: 

“That hereafter it shall be unlawful for the li¬ 
censee, owner, proprietor, or any employee of a 
licensee, owner, or proprietor of any bar-room, or 
any other establishment in the District of Columbia, 
in which intoxicating liquors of any kind are sold, 
to sell, give, or dispense in any manner intoxicating 
liquors of any kind to any person under the age of 
twenty-one years. 

“Any person knowingly violating the provisions 
of this paragraph shall be amenable to a fine of 
twenty-five dollars or imprisonment for thirty days, 
or both, in the discretion of the court; and in addi¬ 
tion to such penalty the license for the place in which 
such intoxicating liquors were sold to a minor shall 
be revoked.” 
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The mere reading of this Act shows that Congress in 
enacting it had in contemplation three different methods of 
furnishing liquor to a minor, namely, (1) selling, (2) 
giving, and (3) dispensing in any manner. Obviously 
Congress used these words exclusively one of the other; 
otherwise, the words were used without recognition of any 
difference in their respective meanings. And having used 
the words with mutually exclusive meanings, it necessarily 
follows that when in the portion of the Act one of the 
words only, namely, the word “sold” was used, it must be 
that Congress intended to limit the penalty of forfeiture 
of license to a case of selling as distinguished from giving 
or dispensing liquor in any manner to a minor, and, a con¬ 
trary contention, of necessity involves the contention that 
in one part of the Act Congress used three different words 
capable of and having different meanings, and, in another 
part of the Act used one of these words as though its mean¬ 
ing were equivalent to the meaning of the other two. 

Whatever may have been the reason in inducing Con¬ 
gress to the discrimination involved, very plainly Congress 
has seen tit to make unlawful the Act of furnishing liquor 
to a minor in any manner of three different ways, but has 
attached the penalty of forfeiture of license to the furnish¬ 
ing of liquor in only one of those three ways. Without 
violence to the language of the Act and without practically 
rewriting the Act in a most essential part, no other con¬ 
struction can be given to it than is here contended for, 
and as was given to it by the court below. 

The matter is not one of construing the Act, it is one of 
reading it according to its plain provisions. Had Congress 
thought proper to attach the penalty of forfeiture of 
license to the furnishing of liquor in any other way than 
by selling it, it could easily have done so and would un- 
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doubtedly plainly have done so, but as the Act stands it 
can only be read as providing that whereas the proprietor of 
a bar-room may give or in some other way dispense liquor 
to a minor subject only to a fine or imprisonment, he may 
not sell liquor to a minor without liability to the penalty 
of forfeiture of his license in addition. As already sug¬ 
gested, whatever may have been the motive of Congress in 
the premises, the provision is too clear for construction and 
must be read as enacted. 

Wherefore the court below was right in attaching the 
penalty of forfeiture only to the case of sale of liquor to 
a minor, and, as the defendant in error was charged sepa¬ 
rately with selling and with dispensing, and was acquitted 
with the charge of selling and convicted only with the 
charge of dispensing, there was no error in the action of 
the court. 

Respectfully submitted, 

Henry E. Davis, 

Darr, Peyser & Taylor, 
Attorneys for Defendant in Error. 
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The first contention of the defendant in error on this 
motion is: 

“The court below was accordingly without juris¬ 
diction to sign the bill of exceptions, inasmuch as 
the same relates exclusively to the judgment, which 
having been already paid and satisfied, there was left 
nothing in respect of which the court below could 
take further action, save and except the matter of 
itself vacating or correcting the said judgment; and 
neither the vacation nor the correction of the judg¬ 
ment by the court below was either asked or at¬ 
tempted.” 
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The statement that the hill of exceptions relates to a 
judgment which had already l>een paid and satisfied is in¬ 
correct. The judgment which was paid was the fine im- 
jH>sed by the court to prevent commitment to prison in de¬ 
fault of its payment. The payment of this tine had no 
relation to the penalty prescribed by the act, which required 
that the license shall be revoked. 

The bill of exceptions does not relate to the fine, but re¬ 
lates to the refusal of the court to revoke the license (R., 5). 
The ruling of the court was erroneous as a matter of law, 
and that error is properly reviewable by this court. Counsel 
for defendant in error had an op[M>rtunity to argue the 
proposition to the court below that no bill of exceptions 
could be granted, but they did not avail themselves of it and 
made no objection to the allowance of a bill of exceptions. 
If the Police Court had refused to allow the bill of excep¬ 
tions, plaintiff in error could have proceeded in this court 
by mandamus against that court. 

It is suggested that the Police Court might have l>een 
asked to vacate and correct its judgment. The futility of 
that suggestion is shown by the fact that the court refused 
to change its opinion, and gave its reason for its ruling, ex¬ 
cepted to, that the statute did not permit of the construction 
which required or allowed the revocation of the license. 

The second proposition of counsel for the defendant in 
error is that this court had no authoritv to issue the writ of 
error, upon the ground that where a party accepts the amount 
awarded by a judgment he is to be precluded from appeal¬ 
ing from the judgment. It is assumed that the District has 
accepted the payment of the fine. The record does not show 
that the District accepted anything. It shows (R., 6), 
“$25.00 paid.*’ We can assume that this was the fine, but 
the record does not say so, and much less does the record 
say that there was any acceptance of it by the District of 
Columbia. Undoubtedly the clerk of the court accepted this 
money, and the defendant paid it in order to escape con- 
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finement in prison for thirty days, but the District of Co¬ 
lumbia is not responsible for the action of the court whose 
error it is seeking to review, and there is no evidence what¬ 
ever that the District of Columbia ever accepted this fine. 

The only ground upon which it can be asserted that the 
Police Court was without jurisdiction is referred to in the 
third assignment of error in the brief for the District of 
Columbia on the merits. This point is not made by counsel 
for the defendant in error, and they do not say that the 
Police Court should not revoke the bar-room license in such 
case. They assume that the Police Court had jurisdiction 
to rule on the construction of the statute. 

The authorities cited have no application. The defendant 
in error could not of his own will bar the District of Co¬ 
lumbia by paying twenty-five dollars into court. The Dis¬ 
trict has taken no affirmative action which can create any 
estoppel against it. Again, the abatement of the nuisance, 
i. e., by revocation of the license, is not a part of the pun¬ 
ishment. The abatement follows conviction. 

Mr. Bishop says (1 Bishop’s New Criminal Law, section 
8*29, page 501): 

“Even where a nuisance is created by the commis¬ 
sion of a crime, its abatement without judicial pro¬ 
ceedings is not punishment, which can follow only 
the conviction of the offender. On such conviction, 
the court perhaps usually, not always, orders the 
abatement ; yet even this is not properly a part of 
the punishment. Again, 

“A pardon—of the offense, whereby all punish¬ 
ment is taken away, does not free the nuisance from 
being abated.” 

Although there has been a regular permit for landing 
goods and the duties have been paid, and sale made to an 
innocent purchaser, the goods will be forfeited for violation 
of law. The forfeiture in such case depends upon the word¬ 
ing of the statute, and takes effect upon the commission of 
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the offense. United States vs. 1960 bags of coffee, 8 Cranch, 
398. 

It would seem that in a judgment for felony the attainder 
follow* Blaokstone says (4 Com., 381) : 

“Upon judgment, therefore, of death, and not be¬ 
fore, the attainder of a criminal commences; or 
upon such circumstances as are equivalent to judg¬ 
ment of death; as judgment of outlawry on a capital 
crime pronounced for absconding or fleeing from 
justice, which tacitly confesses the guilt. And there¬ 
fore, either upon judgment of outlawry, or of death, 
for treason or felony, a man shall be said to be at- 
- •taiqtedL * * * This forfeiture relates l>ackwards 

. : to the time of the treason committed, so as to avoid 
all intermediate sales and incumbrances, but not those 
before the fact.” 

So, in fehi case at bar, the defendant in error was pun¬ 
ished by a fine of twenty-five dollars for the offense charged 
against him, but his right to sell liquor in the future, of 
which he should have been deprived, is no part of that pun¬ 
ishment; though it should have followed as a consequence, 
involved by the fact of the conviction and judgment. 

In conclusion, if the court should be of the opinion that 
the Police Court had no discretion to rule on the question 
of revocation of the license as it did, but was bound to revoke 
it, and that a writ of error will not lie to the court, it is 
respectfully asked that the application for the writ of error 
be treated as a petition for mandamus and that a rule nisi 
issue against the judge of the Police Court. 

Respectfully submitted, 

E. H. THOMAS, 

Corporation Counsel, for Plaintiff in Error. 
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